1)

2)

William E. Hesch, Esq., CPA, PFS

William E, Hesch CPAs, LLC & William E. Hesch Law Firm, LLC
3047 Madison Road, Suite 201, Cincinnati, Ohio 45202

bill.hesch@williamhesch.com
Office 513-731-6612
heschcpa.com & heschlaw.com

Top 10 Tax Planning Mistakes

Failure to find out from your CPA your Federal,
State, City and Social Security tax rates that you

are paying on our business profits as a Business

Owner.

Action Step:

YES NO N/A

| I

|

Tax Guide . 3

Failure to maximize Pension / 401(K), SEP /
Simple Retirement Plan Contributions for Owners
and minimize related costs for your employees.
Action Step:

YES NO  N/A

—

I |

Tax Guide P. 20
Tax Guide P. 26-27




3)

4)

William E. Hesch, Esq., CPA, PES

William E. Hesch CPAs, LLC & William E. Hesch Law Firm, LI.C
3047 Madison Road, Suite 201, Cincinnati, Ohio 45202
bill hesch@williamhesch.com
Office 513-731-6612
heschecpa.com & heschlaw.com

YES NO  N/A

Failure to fund HSA account annually. | | |

Action Step: Tax Guide P. 21

YES NO N/A

Failure to keep adequate receipts for business [ | |

|

expenses and risk losing tax deductions if
audited by IRS. Tax Guide P. 23
Action Step:
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6)

William E. Hesch, Esq., CPA, PFS

William E, Hesch CPAs, LLC & William E. Hesch Law Firm, LLC

3047 Madison Road, Suite 201, Cincinnati, Ohio 45202
bill hesch@williamhesch.com
Office 513-731-6612
heschepa.com & heschlaw.com

YES NO  N/A

Failure to maximize business expenses for |

business use of autos - Actual versus Per Mile
Rate or Travel expenses - Actual versus Per Diem
Rate or Home Office Deduction

Action Step:

Tax Guide P. 8
Tax Guide . 23

YES NO  N/A

Improperly classifying workers as independent I

“contractors when they should be Employees for

payroll tax purposes.
Action Step:




8)

William E. Hesch, Esq., CPA, PFS

William E. Hesch CPAs, LLC & William E. Hesch Law Firm, LLC
3047 Madison Road, Suite 201, Cincinnati, Ohio 45202
bill hesch@williamhesch.com
Office 513-731-6612
heschepa.com & heschlaw.com

YES NO N/A
Failure to use proper tax entity to maximize | l
income tax savings. Biggest mistake is failure to
maximize Social Security / Medicare taxes by Exhibit A
using S Corporation propetly.
Action Step:

YES NO N/A

Failure to maximize tax savings for business |

owners using cash basis for reporting taxable
income or other methods to defer income legally
Action Step:




10)

William E. Hesch, Esq., CPA, PFS

William E. Hesch CPAs, LLC & William E. Hesch Law Firm, LLC
3047 Madison Road, Suite 201, Cincinnati, Ohio 45202

bill. hesch@williamhesch.com
Office 513-731-6612
heschepacom &  heschlaw,com

Failure to use tax depreciation methods to
maximize tax savings - Sec 179, bonus depreciation
and MACRS accelerated depreciation methods.
Action Step:

YES NO  N/A

Tax Guide P. 21-23

Failure to reimburse employees for business
expenses using an accountable expense
reimbursement plan or other methods to pay for
dependent care, medical premiums or medical
expenses on a pre-tax basis.

Action Step:

YES NO N/A

| |

|

Tax Guide P. 19
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Tax Savings Strategies
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Choice of Entity
Tax Savings Strategies
William E. Hesch, Esq., CPA, PFS

William Hesch Law Firm, LLC
William E. Hesch CPAs, LLC

LLC - Choice of Entity

Sole Proprietor - 1 owner
Partnership - 2 or more owners
Corporation - File timely clection

S Corporation - File timely election

Dalof b



MANAGER MANAGED LLC

or

MEMBER MANAGED LLC

2015

Taxable Incomne / Schedule C

Married-Joint Return $75,300-$151,900  $18,550-75,300
Federal 25% 15%
Social Security 15% 15%
State 4% 4%
City 2% 2%
Total 46% 36%
Single $37,650-$91,150 $9,275-$37,650
Federal 25% 15%
Social Security 15% 15%
State 4% 4%
City 2% 2%
Total 46% 36%

Pa. 205



Sole Proprietor - Key Issues

1) All profits are subject to social security tax.

2)  Employ Spouse - medical reimbursement plan.

3)  Employ Children under age 18.

4)  Home office expense deduction.

5)  No limited liability for owners - can convert to
LLC easily to get liability protection

6)  Owner can not be an employee and should not
have taxes withheld as an employee. Payments
are owner draws and must make estimated tax
payments.

Partnership - Key Issues

1)  Allow losses to be specially allocated among
partners.

2)  Limited partners share of profits are not earnings
subject to FICA.

3)  Member Managed - All profits allocated to partners

 are subject to FICA.,

4)  Canincrease basis of assets by step-up election.

5)  No limited liability for owners - can convert to LLC
easily to get liability protection,

6)  Partner payments for services rendered are
guaranteed payments.

7)  No employee status - no taxes to be withheld as
required for employees. Partners are required to
make estimated tax payments.

8)  Real estate investiments have equity which can be

favorably accessed under the partnership tax rules.

Do. 36P5



1)
2)

4)
5)

6)

8)

C Corporations - Key Issues

Lower Tax Rate - 15% on 1st $50,000 profits.
IRA/401(k) - Rollover to Corporation profit sharing
plan is permitted and 401(k) can invest in stock in
company without limitations.

Interest expense on buy-out of stock subject to
investment interest expense rules.

Section 1244 ordinary loss for up to $100,000
investment in stock.

Subject to reasonable compensation rules and
accumulated earnings tax rules.

Consider salary continuation plan,

Common strategy - If no unreasonable compensation
issues, then pay out owner bonuses to reduce profits
to $50,000.

Must follow corporate formalities or corporate veil
may be pierced and subject owners to personal
liability.

1)
2)
3)

S Corporation - Key Issues

Profits distributed as dividends not subject to social security tax.

Low/Below matrket salaries to owners subject to IRS challenge.
Losses allocated pro-rata to stock ownership

*Deductibility equal to basis generated by capital/loans directly
invested by shareholer

*Deductibility subject to material participation rules/ passive
loss rules

*Corporation debts do not create basis for loss purposes

Late S elections are permitted under liberalized rules if certain
requirements are met.

Shareholders are employees and non-reimbursed employees
business expenses are deducted on Schedule A

Cannot claim home operating expenses on rental of home
office to corporation.

Do o5



Sale of Business

1

2)

- C Corp vs S Corp

Sale of Assets
Corporate Tax X

Dividends to Shareholders =

Personal Tax X

Net After Taxes to Shareholders =

$1,000,000 | $1,000,000
40%
$400,000 $0.00
$600,000 | $1,000,000
20% 205
$120,000 $200,000
$480,000 $800,000

Assumes all gain on sale of assets related to capital

gain assets.

C Corporation electing S Corporation is subject to
double tax for 5 years under the built-in tax rules.

Pa.5£5
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Part 4. Examining Process
Chapter 23. Employment Tax

Section 5. Technical Guidelines for Employment Tax Issues {Cont. 1)

4.23.5 Technical Guidelines for Employment Tax Issues {Cont. 1}

4.23.5.7 Govemment Entities
4.2358 Soclal Security Coverage of Emplovees of Nonprofit Organizations
4.235.9 Sodal Security Coveraqge for Church Eaiployess

4.23.5.10 FICA Tax en Wages Pald to Residents of ihe Philippines for Services Performed in the Comnwnwealth of Northern Mariana
Islands (CHRMI

4.23.5.11 Related rations Providing Concurrent Employment—Common Paymaster
4235.12 Thid Party Pavers (TPP

4.23.5.13 Fringe Benefifs

4.235.14 Executive Componsation

423.5.15 Excess Per Diem Payments under Revenue Rufing 2006-56
4.23.5.16 Accountable Plans — Tool Reimbursements and “Rental” Payments
423,517 Procedures at Condusien of Examination

4.23.5.18 Whistleblowser Claims for Reveard - General

4.23.5.19 SBISE ET Classificalion Procedures for Whistleblower Clalms
4.235.20 SB/SE Employment Tax Group Procedures for Whistleblovrer Claims
Exhibit 4.23,5-1 Defarmining the Rioht to Direct or Control

Exhibit 4.23.5-2 Employraent Tax Trealment for Various Catenories of Workers
Exhibit 4.23.5-3 Statutory Ermplovees

Exhibit 4.23.5-4 Employer-Emeloyee Relationship Cases

Exhibil 4.23.5-5 Section 530 Flowchart

+ s o+ o

L R N

4.23.5.7
Government Enfifies

4.23.6.7.5 (02-01-2003)
Federal Agencies

1. Federal agencles are generally bound by the same stalutory and common law rues as the private sector, The Federal, State and Local
Governments offica (FSLG) has overall responsibllity for employment compllance efferls inwolving fedaral agendes,

2. There are unlqua prolocol issues for federal agendes, induding the military. If a compliance Issue o lead Involving a federal agency Is
recelved by anciher IRS office, this lead orissue should be referred te the Federal, State and Local Govemments Headquarters Office in
Washinglon, D.C.

3. Guldance has been provided (o federal employers by the Office of Personne! Managament on the employar-employee relationship and the
proper classification of workers.

4.23.5.7.5.4 (11-03-2009)
Examination of Feteral Agencles

1. The Federa), State and Local Govammanis office (FSLG) has primary responsibility for examination of employment tax relums filed by
federal agencles. Because federal agency headquarters are tn Washington, D.C., the Federal Agency Group will take the [ead in idenlifying
compifance Issues and coordinating federal ageacy examinations, IRM 4.90 provides additional guldance and information.

2. If a polential employment examénation issua for a federal agency 1s uncovesed, a referral must be made to the Office of Federal, State and
Local Governments In Tax Exempt/Govemment Entities (TE/GE), Refer to 1IR3 4.90.6, Federsl, State and Local Govemmenls (FSLG) -
Referrals, for addilional gukdelines on referrals.

4.23.5.8 {02-01-2003)
Soctlal Security Coverage of Employees of Nonprofit Organizations

1, The Social Secwrity Amendments of 1983 extended social security coverage on a mandatory basis to all employees of IRC 501(c)(3)
organizations with respact to services performed on or after Janvary 1, 1984. Terminations of coverage by organizations which had waived
thelr exeraptions under IRG 3121 {K)}{1){D} would not be permiltad on or after March 31, 1983,

4.23.5.9 {12-10-2013)
Soclal Security Coverage for Church Employees

1. IRC 3121{w) provides that any church or qualified church-controlled organization may make an election vithin the Eme perlod described
below, that services performed in the employ of stch church or organization shall be excluded for purposes of Title I of the Soclal Security
Ast, An election may be made under this section only if the church or quatified church-controlled organizalion {see (4) below/) states that
such church or organization 1s opposed for religious reasons to the payment of the tax imposed under IRC 3111. The election i3 made on
Form 8274, Certification By Churches end Qualified Church — Conlrolied Organizabions Electing Exempton from Employer Social Secunly
and AMedicare Taxes.

2. The election under IRC 3121(w) must be mada prier to the first date on which a guarterty refum s due or would be due had the €lection not
been made. This election does nol apply 1o sendces as minlsiers of a church, members of a refiglous order, of to services performed In an
unretated trade or business of the church or qualified church organizations. An election under this section applies to current and future
employees, This eleclion may be permanently revoked by the erganization by paying Social Security and dedicare taxes for wages covered
by this section. The Sendee will permanently revoke the eledlion i the organization doss netfile Forms W-2 for two years or more and does
not provide the Information within 60 days after a vaitten request by he Service.

1/31/2017
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2. For pericds prior o December 31, 2006, ebsent egreglous clrcumstances or evidence of intenlional noncempliance, an examiner should net
treat a plan as entirely nonaccountable solsly because excess per diem payments were not lreated as wages. Instead, the examiner should
only lreat the excess amounts over the federal per dlem fimit as wagas.

4.23.6.15.2 (08-31-2012)
Considerations for Perlods After December 31, 2006

1. For perieds afler December 31, 2008, the examiner vl defermine whether he plan Is abusive based on the exient of the excess payments
that are not treated as wages and on whether a system for fracing excess paymants is baing ullized,

2. There are four considerations o be addressed:

1. When does an employer routinely make payments In excess of the deemed substantiated amount? The examiner should apply the
follewdng criterion:

Exception:

If the criterion Is not mel, excess payments will not constilute a pattem of abuse, absent other significant plan defects,

2, When doss an employer ail to Irack excess alfowancas? If the criterion above [s salisfied, the agent must datermine whether the
employer has implemented and ulitizes a system lo track efiowances that pemits it to determine when the alowances paid, compated
on a per diem basls, exceed the deemed substantialed ameunt and to treat such amounls as wages, If the agen! delermines the
employer utitizes such a system, then the fact that the employer, due to efrors inits system, routinefy pays excess aliowances that it
does nol ireat as veages generally does not, on its own, evidence a pattem of abuse, Each case stands on its ovm, and a determination
murst be made based on the "facts and circumstances® of that parficutar case.

3. Whalhappens i a plan evidences a palfern of abuse? If a plan evidences a pallem of abuse, all of the per clem payments made under
the plan will be treated as laxable wages.

4, Whathappens if a plan does nol evidence a paltam of abuse? I a plan does not evidence a patlemn of abuse, bul an employer has pald
excess allowances vithout treating such amounts as wages, only lhe excess per diem payments vdll be considesed taxable wages In the
audit.

4.23.5.16 (08-31-2012)
Accountable Plans ~ Tool Reimbursements and "Rental” Payments

1. Examinets may encounter employers who treat parl of an employes's compensation as "fool rental® or "tool reimbursement,” They usually
exciude these payments from wagas. They may also report the payments on Form 1099-MISC as renlal payments, These types of
payments are no different from any other expense relmbursements and must meet the requirements of an accountable plan to be excluded
from wages.

2, Paymenis to employees for equipment they are required fo provide as a condition of employment are wages for employment tax purposes
unless paid under an accountable plan. See Rev. Rul. 2002-35.

3. An employer who designales part of an employee's compensation as a “too! aiowance” must meet accountable plan requirements. To be
excluded frem wages, emounts paid to employees 1o cover expenses Incurred to acquire or rsaintain tools must be pald under a
relmbursement or other expense allovrance arrangement that meets the requirements of IRC 62(c). An arrangement that provides fora
teol allowance based upon hours worked or any other estimate falls te meet both the substantiation and the retum of excess
requirements, and thus does not qualify as an accountable plan. See Rev. Rul, 2005-52,

4. Arelated issue is the payment of "rent” to employees for the use of tools and equipment provided by the employeas as a requirement of the
job. Thesa payments are usualty reported {o the employees on Forms 1099, This may be an attempt by the emplayer lo dreumvent the
accountable plan rules, Generally, payments ta employees for the use of employee-provided equipment are wages and not rent since the
payments are related to the servicas provided as an employee and are nat pald under an accountable plan. Thus, the payments should be
considered wages subject to emplayment taxes and reportable on Form W-2 and Ferm 1040 unless the payments were made under an
accountable plan,

5. Typically, the employer will characterize a pertion of each employee’s compensation as a relmbursement for equipment rather han as
wages, thus avelding both employment and income taxes en the equipment payment amount,

8, Although the payment may be intended %o relmburse the employee for the expanses incurred in purchasing and malntaining equipment, the
amount Is generaly determined without reference to the expense that might be Incutred. It Is more fikely that the paymenis are used to
provide employee compensation that is lreated as nof subject to employmant taxes. Employers do not inciude the rental payments in the
employee's wages, Consequently, the employers reduce thelr Tabily for employment laxes.

7. Thelissue to be determined vith respect fo equipment renis Is whether employees who furnish and maintaln thelr own equipment are
reimbursed for such expenses under an accountable plan. A relmbursement or other expensa allewance arrangement vill be trealed as a
nonaccouniable plan if it falls to meet any one or mora of 1he requirements of business connection, substantiation, or return of excess.

4,23.6.16.1 {08-31-2012)
Accountabte Plan — Per Diem Payments and Wage Recharacterization

i. Ifan expense reimbursement plan serves to recharaclerize amounts previously pald as wages, ameunts pald under Tt vill nel be treated as
pald under an accountable plan, Such recharacterization victates the business conneclion requirement of Treas. Reg. 1.62-2(d} because the
employaes recelve the same amount regardless of whelher expenses are Incurred, the on'ly differenca belng the ratio of the amount irealed
as taxable wages lo the amount trealed as nonlaxable relmbursement. Consequently, all relmbursement allewances paid imder ihe plan
must be Ireated as pald under a nonaccountable plan, must be included in the employee’s gross income, and must be reporled as wages for
FICA tax, FUTA fax, and Income fax vithholding purposes. The recharactedzation as a relmbursement allowance of amounts previously
pald as wages viclates the business conneclion requirement of Treas. Reg. 1.62-2(c) regardless of whether the employae actually incurs (or
is reasonably expected fo incur) deductible business expenses relaled to the empleyer's business. Ses Rey. Rul, 2012-25,

2. Anemerging Issua is the blfurcation of wages between laxable wages and per diem payments, most often pald to employess who provide
services through a lemporary staffing senvice or other temperary empleyment arrangement and have to travel for the Job, The payment
arrangement typically pays the employee an hourly rale, but the rate is divided batvreen taxable wages and “per dlem™ payments. The
combined rate Is comparable to the taxable wage rate pald {0 employees who vork in the same location but do not travel for the job.

https:/fwww.irs.gov/irm/partd/irm_04-023-005r-cont01.html 1/31/2017
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4,23.6.17 (11-03-2609)
Procedures at Conclusion of Examination

1. Atthe concluslon of the examination, discuss findings with the taxpayer. Explain the govemment's posilien in a convincing and professional
manner. The objecliva is to obtain the greatest possible number of agreemants witheut sacrificing the quality or Integrity of examination
delerminations, which follows Policy Stalement 4-40, Eardy agreement primary objective. Referto IRk 1.2.13.1.16.

2. The dlosing conference vill be productive if the taxpayer and representalive are kept Informed of The issues througheut the examination.
This includes reviewsng In detail with the taxpayer and representative any Form 5701, Nobica of Proposed Adfusiment, issued before the
closing conference.

3. Determine if any inforration retum penalties are applicable regardless of whether the forms are obtalned during the examination or the
taxpayer is permitted a delayed submission, See IRM 4.23.9, Employment Tax - Employment Tax Penalty and Fraud Procedures. If there is
no reason for waiver of the penallies, propose and process the penally package at the same lime as the examination package. See [RM
4.23.8.11, lnformation Refum Penally Case Fils, for instnzctions oa the penally package.

4, Solicit payment for daficlencles If an agreement Is indicated. See IRM 4.23.11, Employment Tax - Prompl Action in Deficiency and
Cverassassment Casss, for instructions on prompt action in deficiency and overassessment cases,

5. AForm 2504, Agresment to Assessment and Collection of Additional Tax and Acceplance of Oversssessment,Form 2504-8, Agreement fo
Assessment and Collection of Additonal Tax and Acceplance of Overassessment (Tncliding section 530 stetement), or Form 25604-WC,
Agreement fo Assessment and Coflection of Additional Employment Tax and Acceplance of Overassessment in Worker Glassification
Cases, vill be accepted only when [t discloses the date of calendar guarters Involved, the retum form number, the amount of the deficiency,
averassessment or penaltiss if any, and is properly signed by the taxpayer or taxpayer’s representative. Under no circumstances wifl a
walver, which has bean completed by the taxpayer, be altered by Sendce persenne!; nor vill the taxpayer be requested to execule a blank
walver. A Form 2504 Is considered a valid daim for refund wien a faxpayer agrees lo an overassessment determined by the Senvice. The
dale of recelp! of the executed Form 2504 will be indicated In the upper right comer of the form. See IRM 4.23,10,15, Agreed Employment
Tax Reporis, for instructions on processing thase cases.

4.23.517.1 (08-31-2012)
Alternative Dispute Resolution

1. If the taxpayer Indicates disagreement with any of the proposed adjustments, sefict and consider a farmal statement of the texpayer's
posilion on each unagreed issue before concluding the examinalion. If agreement cannot be reached, explaln the procedures for
adminlstrative appeal, as well as the option to pay any defidency and file a claim for refund, if the taxpayer or lexpayer's representative is
not conversant vith these procedures. Provide Publication &, Your Appeal Rights amd How to Prepare a Protest if You Don't Agres, lo the
taxpayer. Altemate dispute resofution strategies are fully discussed in IRM 4.46,6.5.2, Aflemalive Dispute Resolution (ADR) Tools and
Procedures.

2. When taxpayers disagree vilh proposed adjustments, it is bereficial to all parlles to resolva disputes at the lowest level possible. IRC 7123
provides for alternative dispute resolution techniques by Appeals, This code section was added by section 3465 of the IRS Reform and
Restructuring Act of 1998, Two processes thal may expedite dispute resolution are early referral lo Appeals and Fast Track Madiation.

3. Early Referral: If the examiner and taxpayar are unable to reach agreement on one or more issues, the taxpayer should be encouraged lo
request earty referral of these unagreed issues to Appeals. Cestaln employment lax issues that are appropriate for referra! are deseribed in
Rev. Proc. 93-28, 1999-2 C.B. 109, and Includs:

1. Worker classification Issues,
2. Liabllity Issues such as the applicablity of section 530, IRC 3500 rates, and Interest free adjustments.

3, Other issues such as whather ceraln payments are excopted from the definition of wages, e.g., finge benefits.

4, Fast Track Medlatlon: Ancther method designed to expedite the resolution of tax disputes with taxpayers at the earliest opportunify s Fast
Track Hediation (FTM). Either the examiner or he taxpayer can proposs mediation. FTM involves an appeals or seltlement efficer tralned in
mediation technlgues, acting as a mediator between the taxpayer and Compliance. At the completion of a disputed determination, the
examiner or manager vill inform the taxpayer of the opportunity 1o request £ TH to resolve he case. Bolh he Service and the taxpayer must
complets end sign a simple agreement 1o use mediation. Tha mediatos faciliates the discussion but cannot impose resolulion. The taxpayer
and the Service must agree on any resolulicn. Issues not resolved can follow the normal appaal process. Sea Publicalion 3805, Fast Track
Madiation - A Process for Prompt Resolubion of Tax Issues, for more Information on FTHA.

5. The enactment of IRC 7436 doss nol change these eary referral procedures. If the issues are approved for fransfer from Compliance lo
Appeals, the examiner vAll continue to develop other issues arising in the audit and v.ill sollct consents from the taxpayer to extend the
statute of Fmitation period for assessment, &5 appropriate.

6. TAS: The Taxpayer Advocats Service (TAS) Is an Independent organtzation within the IRS whose employees assist taxpayers experiencing
economic hamm, who are seeking help In resolving tax problems that have not been resolved through nommal procedures, or wiho balleve that
an RS system or procedure Is nat working s it should. Pub 1546, Taxpayer Advocate Sarvice - Your Volce st the IRS, provides contacl
and additional Information. Fhe program is designad to alleviate taxpayer hardships that anise from systemic problems or the appfication of
the Intemal Revenue Code. In edditlen, see the TAS web site at: hlipfas web.lrs.gov.

4,23.517.2 {08-31-2012)
Correction of Error on Form 2504

1. If an error was made in computing the deficiency, overassessment, or penalty showm on a Form 2504, where agreemant was previously
obtained, it Is not necessary 1o obtaln a new Form 2504 if the cerrection of the error is in favor of the taxpayer. In such case, the correct
deficlency or penalty should be assessed of the correct overassessment scheduled for refund. An explanation of the correction shoutd be
made In the Employment Tax Examiner's Report (ETER) to the faxpayer.

2, if the comection of an error against the taxpayer is minor in amount, the case vdll be processed for the amoun! of the deficlency,
overassessment or penalty shown by the original waiver and a suitable sxplanation vall be included In the ETER 1o the taxpayer. Referto
RN 4.10,2,3.1, Large Unusual Quastionable ltems (LUQs) Defined, Tor tolerance levels,

4,23,6.18 (05-22-2015)
Whistiehlower Claims for Reward - General

1. IRC 7623 provides for the payment of awards, not othenrise provided for by law, for infermation That leads 1o the detection of
underpayments of fax; or detection and bringing lo frial and punishment of persons quilty of vialating Intemal revenus fawes or conniving at
the same.

2, Treas. Reg. 301.7623—1 provides that whistleblowers may file a elairm for an award on Form 211, Application for Award for Criginal
information.

https://www.its.gov/irm/partd/irm_04-023-005r-cont01.html 1/31/2017
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+ Ifa*b" clalm, retumn to the SBASE HQ Exam SEPSQ ET WB Coordinator. The coordinalor, upon review and concurrence vith the
examiner, vl fonward the information to the WB Office and request the removal of the freeze code. When the freeze codes are
removed, tha examiner can close the case to the manager.

4. [f the examviner determines the case needs to b re-assigned lo ancther group, they vifl complete lfems 1 through 8 and i4 on Form 11369
and refun as indicated:

+ Jfan"a" daim, refum to the classification specialist in ET-CWSD. The classification specialist will update the e-frak system with the new
group assignment information.

« Jfa"b" daim, retum to the SB/SE HQ Exam SEP&Q ET W8 Coordinator, whe vl ensure the WB Office is made aware of the transfer of
controls.
!

5. [fihe case will be examined, the examiner will develop the [ssues according to general employment tax procedures, When developing the
issues relaled to Informalion recefved from the whislleblower, examiners should attempt to Indspendently cormoborate andlor refute the
information provided. The Independently developed Informatien vl form ihe basls for any proposed assessment s weli as lhe
recommendation whether an award Is appropriate.

8. Upon completion of the examination, the examiner must make a delerminalion regarding the approprialeness of the award end complete
Form 11369, This determination must be mada for all cases, whether agreed or unagreed, The narrative altachment ta the Form 11369
should contaln:

Surrmary of iha facts of the case,

Description of the timing of the recelpt of the Form 211 submission to chronicie whether or not the taxpayer was already under audit
when the claim was recefvad,

Short description of the issue reported by 1he wilstieblower,

-

Detall how the examiner used whistleblower's information,

Provide a detatled description of how the Information esslsted the examinalicn,

Note:
Do not state any valua deferminations regarding the usefulness of the informatien. Fer example, avoid merely stating that the
infermation vras "greal,” "excellent,” "useful,” or "useless.”

.

Description of the audit steps performed, including if a Technical Advisor or Counsel was Tnyolved,

Description of the issue(s) audited from the Form 211 ¢lalm,

Description of whether er not there were ather lssues examined and adjusted, e.g., the additien of another issue or additional years or
retated faxpayers specifically attributable to the claimant,

Description of the final resu'is, including whether adjustments were praposed, if the case was agreed or not, If a 30-day lelter vras
1ssued, If Appeals was requested, 1 the taxpayer has elected not to respond, and final disposition - the case vas stat-noticed, elc.,

Brief statement specifically addressing the field's assessment of whather of not the whistleblower's information contributed to the
adjustment or part of the adjustment (and what portion/percentage), and

Specific reasons if lhe referral Is survayed.

7. When ihe case [s ready lo close, the examiner must take steps to separale Information pertaining te, of referencing the exstence of, a
whisteblower in the examination case file. There wili ba hwb case files:

1. The whistleblower case file, conlatning all relevant information in the examination including a copy of the examination report, relevant
workpapers, and all documents submiied vith the Initial whistleblovrer referal.

2. The examination case file, the normal closed case adminisirative fla.

Any docurnent that remains with the examination case file, such as the classification sheet, Form 5345-D, Examination Request - ERCS
Users, or Form 5346, Examinalion Information Report, must have any reference to the presence of a whislleblower or the identification of a
whisteblower case redacted, This inctudes deleting the tracking code from any of these documants.

& Mo whistlehlower information, whistleblower files, or any references to a whistleblawer should be included or associated with the
examination files when sent for closing or to Appeals.The whistieblower files and related information for b cases should be retumed to
{he SBISE HQ Exam SEP&Q ET W8 Coordinator with the completed final Form 11369; The whisteblower Wes for a* case closures are
sent to the WB Office.

Exhibit 4.23.5-1

Determining the Right to Direct or Control

Fads hat flusirate yihether there is a nght (o direct or control how the werker performs the specific task for which he
or she Is hired: ’

+ Instructions

* Tralning

Facls that Glustrate whether there 1s a right ta direct or controd hove the business aspecs of the yworker's activities ere
conducted:

+ SlgnHicantinvestiment by the worker

Financial Cenfrol + Unrelmbursed expenses

» Bervices avalfable to the public

+ Methed of payment

+ Opporluntly for profit or loss by the viorker

Facls that Hustrate how the parties percelve their retationship:

» Employea benefils

Refationship ¢f the « [ntent of parlesAnrilten contracts

Parties * Permanency

» Discharge/Termination

+ Regular business aclivity

Behaviorat Gontrol
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Exhiblt 4,23.6-2
Employment Tax Treatment for Various Categories of Workers

IType of Worker i.'};‘;g‘:h}l‘;’; FIcA - FUTA
Commen Law Employea - IRC 312 H{d){1) Withhold Taxable Taxable]
Corporate Officer - IRC 3121{d){2) Withhald Taxable Taxable]
[Statulory Emplayees - IRC 3121(d)(3)
lAgent or Commisston Driver - IRC 3121{d}{3}(~4) wi,ﬂﬂwl g Taxable Taxable]
Full-ime Life Insurance Salesperson - IRC 3121(d)(3)(B) ‘aN%?tlmoldi g Taxable Exempt
Fuli-lime Traveling or City Safesperson - IRC 3121(d)(3) [No
(C} Witholding |1 7%@0% Taxable
Home Worker - [RC 3121(d)(3){D) ?\gthho‘.ding I:;?ble if paid $100 or more in cash during the calendar Exempt
218 Employee - IRG 3121{d}{4) Withhold Taxable Exempl
Statutory Non-Employees
Qualified Real Eslate Agent — IRC 3508{b)(1) {f‘?mﬁng Exempl* Exempt
Direct Seller — IRC 3508(b){2) mjlhm! ding Exempt* Exempt
[Companion Sitter — IRG 3506 v\;?ihholding Exempl* Exempl
I However, statulesy non-employess are subject to SECA

Exhiblt 4.23.5-3
Statutory Employess
FICA Statulory Employee Rules

In addition to commeon law employees, FICA rules provide for slatulary employees, which include: (1) agent drivers and commission drivers,
(2) full-time Ffe Insurance salesmen, (3) home workers, and {4} traveting or city salesmen,

General Requirements

The four occupationa! groups are briefiy covered in Treas. Regs. 31.312§(d)-1. Workers In these four occupational groups whe mest the
follovdng requirements are employees, for FICA purposes only, if they do not meet the common-law test:

1. The contract of sendce conternplales that the werker vill personally perform substantially a% the work, and

2. The worker has ne substantial investment in facilities other than transportation facilities used in parformzing the work, and

3. There Is a continuing work refaionship with the persen for whom the senices are performed,

NOTE: Agent driver f commission driver and fufk-tims traveling f oy salespersen ara FUTA taxable.

Contract of Service. Work performed in these occupabional groups is done under a conlract of senvice. The term “conlract of senvice™,
means the arrangament, oral or written, under which the work is done. This arrangement must contempate that the werker will do substantally
all the work, Thus, if the contract contemplates that the worker will do all the work personally and the allegad employer does not acqulesce in
delegating part of this work {0 another, the fact that the worker does so would not preciude his coverage under this section. The important thing
Is notwhether the worker delegales part of the voik o another, but rather whather the arrangement contemplates the worker will do so. The
mutual intent of the parties govemns.

Sometimes a worker delegates part of s veork to another when his contract or work agreement expressly forblds doing so. Conversaly, the
confract may contemplate a delegation of part of the work and the vrorker pedforms &ll the services himself, The examiner should determina
whether the contract of service Is being violaled or vwhether it was modified to parmit the change.

A contract that contemgplates hliing a chauffeur ywould not affect the parsonal service requirement because the sendces of the chauffeur are
Incldentel to the selling activity. Similarly, the right to hire a substitute or asslstant occasionally vould not preciude qualifying for this provisten,

Substantia! Invesiment in Facilities, The term "substantial investment” refers to substantial facitities being furnished by the worker for
cordlucling the business. All the facts of each case imust be considered to delormine vhether the facifities furalshed by the worker for the work
ara substantial, Several facters listed below will be considered in these datarminations:

1. Whatis the value of the vaorker's investment compared lo fotal investment?

2. Arse the facilitles fumished essential to the work or for the personal convenience of the worker?

3. Are the facitities being purchased of leased from the person for whom the services are performed?

4. Are the facfties furnished by the worker considerably more extensive than those usually furmished by other workers performing
comparable services?

Faczities Include such items as office furniture and fixtures, premises, tools, and machinery. An expense may or may not relate to fumishing
facHfitfes. Expenses for faciiities (for example, expenses for an office, store, showrcom, warshouse, stenographic service, ulitities, etc.) may be
consldered in determéining whether the facfitias fumished reprasent a substantia) investment. Generalty, a viotker who matntains an offica in his
own heme does not have a substantial investment, but the worker who maintalns an office outside his homie frequently has a substantial
Investment in facilities.

Facifittes do not include:

1. Education, tralning or expeanience, or gootvdl,

2. Tools, instruments, or clothing comemonly or frequentiy provided by employees,

3. Avshide for the worker's transportation, or

4. Transportation faciflies for canrying the geods or commeodities or for supplying faundry or dry-cleaning sendces.

Continuing Roelationship. Work is considered lo be of a continuing nature if it is reqular or frequently recuring. Regular part-time work {for
example, two days a week), Is considered a continuing relationship. Regular seasonal employmentis also work of a continuing nature. A single-
fab transacilon, even though il takes a considerable peried of time, is not generally a centinuing relationship.

Spedfic Requirements
{1} Agent-Driver or Commisslon-Driver

This group Is limited to vorkers who distribute meal or meat products, vegetables or vegetabla preducts, fruit or fruit products, bakery
preducts, beverages (other than mif), or laundry or dry-cleaning services. These producls and services ara defined in thelr commonty accepled
sense. The worker may sell al retall or wholesale establishments. He may operate frem his own truck or one belonging to the company for
which he works. Ordinarily, the worker senvices customers designated by the company as well as those the worker solicits, The following
requirements, in additien 1o the lhree general requirements previously Hsted, must be met if the worker is to qualify as a statutory agent-driver or
commission-driver.

The Worker Must Distribute One or More of the Types of Products or Services Listed Above. The worker may also be engagedin
distributing producls or sendces In addilion {o thess i handling the additionat products or senvices 1s Incidenlat to handtng the specified items, If
the products are sold for the same principal, all the services are considered within the occupational calegory. A rule of thumb is that the
services are incidental if the ime spent handling the additional products or senvices is 20 percent or less of the Sme spent handling all products
of servicas. [fthe time faclos does notappear realislic, conslder other factors such as ratlo of income. If distibuting additional products or
services for the same principat Is not incidental to handling tha products or services listed abovs, the worker Is not an employee, If the veorker
distributes for more than one priacipal, the services for each principa] will be considered ssparately.

The Worker ust Perform the Services for the Person Engaging Him. The vsorker, who on his evm account, buys merchandise and sells
it, or fumishes services 1o the public as a part of his ovm independent business, s not Included In this occupational category.

{2} Full-Time Life Insurance Salespersons :
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Ordinariy, this group includes salespersons whose ful-ime occupation is soficiling Ffe insurance applications and/or annuily contracls
primarily for one fe insurance company. Thay are usually fumished vaith office space, stenographic help, lelephone facililies, {orms, rate books
and adverising materials by lhe company or its genersl agent,

In addition fo meeting the three general requirements, an individual must be a full-time Tife Insurance salespersen, that 15, one whose entire or
principal business activily is devoled to saliciting life Insurance and/or annuity contracts pAmarily for one fife insurance company. Generally, the
cenlract of employment vl showr whether a salespersen meels these requirements.

The Intentlon of a salesperson and the company, shovm by the contract of employment and thelr mutual performance, not the time devoted fo
the work, Wil govern in defermining whethar an individual Is a ful-time or a part-ime salesperson, Thus, the entire or principel business aclivity
of an insurance salesperson will be considesed to be soliciting ke insurance or annuity contracls If thelr arrangement vith a fife Insurance
company provides for soliciting [fe Insurance or annuity contracts {or for solkiting such contracts and only indidentally soficiting accldent and
haallh insurance centracts) for such company as their enlire or prindpal business aclivity.

intent Expressed in Contract. Wnen the contract clearly shows that full-ime sendces are intended, a salesperson meets the full-time
requirerent. On the other hand, if part-tima services are contemplated by the contract, a salesperson is net a statutory employee. This applies,
regardless of the amount of time devoled to the work, unless a question is ralsed that the conlract does not show what both parlies originally or
later intended.

Devlation From Original Intent—Parlies Agree. if the performance of a salesperson is not consistent vith the writlen conlractual terms,
determine whether the partles came to a mutual understanding on the deviation, If the parties agreed to tha change in thetr crigina! agreament
of the company acquiesces In It, a salesperson's status vifl be modified, effective vith the date the change took place. Thelr status before that
dale vwiti be governed by the terms of the ¢riginal contract.

Devlation From Original Intent—Partles do not Agree. If the performance of a salesperson is not consistent with the contract terms and
the comnpany knows of the Inconslslency but refuses to change the original agreement or fo acquiesce In tha deviation, determine whelher there
Is a reasonable basls for the company's position.

Example of Reasonable Position. The company has a set pelicy restricling the number of full-tme salespeople it may employ in a certaln
territory 2nd notifies allits salespersons under part-time contracts of this policy. 1tis avrare that some of its part-time salespersons are devoting
thelrwhele ime to seling for the company, but it discourages this custom and lreals such salespersons as part-time workers n every respact,
that s, pays them at a jower rate of commission than a full-ime salesperson and does nat Includa them in its penslon and benus plans, cte.

Exampla of Unreasenable Position. The company considers all its salespeople full-time If thay work exclusively for thelr company. The
corepany may know that only one hour a month Is devefed to the sale of insurance by the satespersons, and the remalnder of their time [s spant
in other work. .

If the company's position is reasonable, a salesperson's siatus vill be determined by the lerms of the contract, regardless of his work history.
However, if the company’s posilion 1s unreasenable, a salesperson's status will be determined by a complete evaluation of the situation.

Intent Not Expressed tn Contract—Parties Agree. if thare is no written contract, or the conlract does not cleany reveal the mutual Intent of
the partles on the fufk-time or part-time aspects of the refationship, a selesperson’s status vill be determined by the mulual inlent of the parties
shown by their answers fo questiens posed by the examinar,

Tntent Not Expressed in Contract—Partles Do Not Agree. If the coniract does not show whether full-ime or part-time services are
intendad and the partles disagres, the determination of a salesparson’s status will he based on a complete factua] evaluation. Whether a
salesperson's work for the company is thelr entire or principal business acivity will be decided after considering the factors discussed in the
follewing paragraphs under those headings. The company's classification of a salesperson should be given considerable weight, if there Is a
reasonable basls for the classification.

Concept of "An Enfire Business Activity.” An entire business activity may or may not be fulk-time. A salespersen does not necessarily
hava to spend B hours a day, 5 days a week, in one sole business aclivity to meet the full-ime requirement. A salesperson may work regularly
afew heurs a day and qualify as a fuli-ime insurance salesperson if other factors in the vwork relationship indicate a fullk-tme slalus,

On the other hand, many salaspersons work for only one firm but spend only an hour er two a day, or a dayertwo a wieek, at thelr
occupations or make sales only oceasionally. Generally, even though the services are a salesperson's only work effort, the services are not
substantal enough to be considered an "entire business activity. In other words, a salgsperson is not an employee if histher efforls are so
Iegular, intermittent, or sporadic that the salasperson would be considered not to be engaged in any business activity.

Concept of "A Principat Business Activity."” A principat business activity Is one which fakes he malor part of a salesperson's working time
and atention. When a salesperson s engaged in several business activilies, it Is necessary lo determine the principal business activity. In
making this determination, consider factors such as:

1. The opinions of the parties involved, A slatement by the company that 2 salesperson Is or Is not requlred to devote thelr work effort
principatiy to the sales of its policies should be given censiderable weight. A similar statement by a salaspersen should be supporied by other
evidanca,

2. The safesperson’s folal working ima; that Is, the amount of Eme spenl in connection with all business activilies, What proportion of that
tme do they spend in soliciting for the fim?

3. The ratio of eamings from the services lo total eamings. Does the rallo Indicate that the major part of the sales income comes from this
firm?

4. Insurance companies usually treat part-time and full-6me salespersans differently for commission rales, renewal schedules, pension
plans, ete. In vhat category has the company placed the salesperson?

Type of Insurance Sold, The salesperson's efforts must be devoled principally to soliciting Hfe insurance or annuity contracts. Occaslenal or
incidental sales of other types of insurance, such as actident and health insurance vill not affect ihis requirement. However, a salesperssn who
{s required to devote substantial effort to selling applications for insurance contracts other than lifs Insurance or anntity contracts (e.g., accident
and health, fire, aulomabile, ete.), dees not meet the requirement.

Life Insurance Subagents. It may sometimes be necessary or desirable to determine whether ife insurance subagents are employeas of
the general agent or of the insurance company, Generally, subagenis hired by the general agent are employeas of the Insurance company if
the contracts of employment are countersigned or approved by the insurance company. If net, fully explore the contractual arrangements to
determine vhether the general agent or the Insurancs company is the employer.

If the subagenis are found fo be employaes of the general agent, this fact will usualiy preclude the general agenl from meeting the personal
sendce requirement since the general agent may delegate a substaniial part of the sales services {o subagents. in additlon, mest general
agents carnot meet the fulllime requirement, The various services required of them in operaling and supenvising thelr general agendes
indicats that It s not contemplated that they devote thelr full ime to soliciting fife Insurance er annuity contracts.

{3) Homeworkers.

This group generally Includes people who make bullons, quits, gloves, bedspreads, clothling, needlecrafl products, etc. The work is done
avray from the employer's place of business, usually In the warkes's ovm home, the home of anethar, of In his own workshop. The work Is done
on goods or materals fumished by the employer and in accordance vith the emplayer's specilications. The worker returns the processed
malesial to the employer or fo a pesson dasignated by the employer.

Specific Requirements for Homeworkers Services Performed After 1954. To qualify as an employes, the homeworker must meet, in
addition to the three paneral requirements previousiy listed, the following requirements:

1. They must do the work in accordance wilh specifications given by the employer. Generaly, these specifications are simple and consist of
pattems, samples, elc.,

2. The material or goods on which the work Is done must be furmished by the emplayer, and

3. The finlshed products must be relumed fo the employer or a person designated by them. Itis Immaterial whether the employer calis for
the work or the worker delivers it to them,

Speclal Wage Requirement for Homeworkers. A homeworker viio meels the requirements is considered a statutory employea. However,
[RG 3121(a){10) providas that the payreceived for such work Is not wages unless $100 or more in cash is received by the wage eamer in the
calendar year from one employer. Thus, a homeworker may be employed by several employers, but if the pay from ona employer is (o
constitute wages, the homewosker must recelve at least $100 cash In Lhe year from that employer. If the $100 cash-pay test is met, all the non-
cash pay from 1he same ernployer can be included as wages.

{4) Full-Time Travoling or City Salespersens.

This calegory Includes the salesperson who operates avay from the employer's premises. Thelr full-ime business activity Is selfing
merchandise for a principal emplayer. The test of *full-ime” relates to an exclusive or principal buslness activity fer a single fim or person, and
not to the lime spent on a job. Side-line sales activities for some other persen do not exclude a salesperson from coverage.
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Salespersons are erdinariy paid on a cormmisslon basls. Generally, they are not conlroBad as to the delalls of their service or the means by
vhilch they cover thelr tertiteries. However, they are expected to work their territory with some regutarity, take orders, and send them lo the
employer for defivery to the purchaser, This group does notindude agent-drivers or commission-drivers.

In order for a traveling or city salespersan to fall within the statutory test, they must meat, In addition 1o the three general requirements, the
followdng requirements:

1. Thelr entire or princlpal business activity must be devoled 1o soficiting, on behalf of and transmitfing to their principat, orders for
merchandise,

2. The orders must be oblained from wholesalers, retailers, contractors, or operators of holels, restaurants, or olher similar estabishments,
and

3. Tha merchandise they sell must be bought for resale or must ba supplied for use in the purchasers’ business oparations.

The definition of an enlire and & principal business aclivity, given under "Full-tima life Insurance salesperson™ applies here. In addition, you
should consider vhmelher the contractual arrangement requires deveting a major portion of the salesperson's lime and efforts to sales activity for
ihe firm,

They Must Work for One Princlpal Employer, A worker who huys merchandise and sells # on thelr owm account Is not induded in this
occupaticnal category. Nefther is a manufacturer's representative who holds themselves out as an Independent businessperson and serves the
public through thelr connection vilh a number of firms,

‘The multiple-fine salesperson generally is not an employee because their principa) busine ss activity Is not soliciting orders for one principal,
However, a salesperson wheo solicits orders primarity for one principal Is not exciuded because of side-line activities on behalf of other persons
or firms. The salesperson may be an employee of the parson for whom ihe orders were principally solicited.

Classes of Purchasers, Salespersens must sell to the dasses of purchasers desciibed in IRC 3121(d}{3)(D). They may also sell incidentally
1o others, In addition lo consldering tha percenlage of a salesperson's telal werking time spent In soliciting orders from the specified dasses of
purchasers, other factors, e.g., rates of income, number of sales, etc., should also be constdered. If the sales lo exduded purchasers are
incidental, all of ihe salesperson’s senvces for its principal are considered wilkin the occupationa) category.

1. Avhelesaler buys merchandise in large quantiies and usually selis in small guandities to Jobbers or lo retall dealers but not to the
ullimate consumer. The vholesaler does not precess the merchandise in any way lo cause if to lose ils identity,

2. Avrelater deals in merchandise by selling It in small quantities, usually to persons who consume or useit.

Retall establishments may perorm service functions or processing or manufacturing operations vith respect to the lems they sell without
losing their characler as retail establishments. For example, a store lhat sells drapery and slip cover materia! and alse makes draperies and sfp
covers for the consumer 1s a relail establishment and not a manufacturer. A neighborhood bakery is essentially a retell slore, sven though it
changes the form of raws or prepared materials.

3. Confraclors include such service organtzations as windovrwashing conicactors, wall cleaning contractors, other service contractors, and
construction contractors.

4. The phrase “olher similar establishments® refess solely to establishments simitar to hotels and restaurants. it is imited to establishments
wiose primary function is fumishing food andfor lodging,

Status of Purchasers Composed of Several Business Units. An entity not within the included classes of purchasers may, through a unit of
fts organtzation, carry on a dearfy identifiable and separate business which 1s In the Included category. A salesperson who soficits orders from
the entity for merchandise for resale by or for use In business operations in that unit has met the requirement regarding “classes of purchasers.”
For example, salas made Lo an unincorporated university bookstere, owned and operated by the university, are sales made fo a purchaser
Included in the statutory definition of "traveling or city salesman.”

Merchandise for Resale or Supplies for Use in Purchaser's Business Operations. Merchandise must be for resale or for use in the
business operations of the purchaser, The phrase "merchandise for resale” includes only tangibles that do not lose thelr identity as they pass
through the hands of the purchaser. "Supplies for use in the business operalions™ means supplies princlpally used In conducting the purchaser's
business. Ganerally, it indludes ali fangible merchandise pot considered "merchandise for resale.” Services such as radie time, advartising
space, ele, are intangible and outside of s definffion. However, advertsing novelties, calendars, etc. constitute supplies within this definition,

The fact that a safespersen pedorms substantial work in senvicing 1he arlicte sold does not necessamy preciude their meeting the
requirernants of IRC 3124{d)(3)(D). For example, a salesparson that spends a day seliing a machine and a day supenising its insteflation, and
pashaps tralning the purchasar's personnet in fis use, may stifl have performed services as & fullfime satesperson. Fumnishing such sendces by
a salasperson may be a necessary part of the tnducement for the buyer to purchase. The question, Therefore, is whether thelr tolal adlivily 1s
essentially a seling activity. [Fit Is, the services related lo such sales, even though subslantial, are an Integral part of the sale. Ifit is not, they do
not meet the requirements for coverage,

Exhilbit 4.23.5-4
Employer-Employee Relationship Cases

The followdng Is a partiz! Bst of cases dealing with the issue of worker classification, The cases are not fisted in any parlicular order.

in finding that bakery workers and cash payroll workers were common law employees, the Tax Court
slated 1hat “whether a worker Is a common law employes or an Independent contractor, for employment
tax purpeses, Tax Couri considers: {1} degree of control exercised by the principal, (2) which party
invests In work fachities used by the worker, (3} opportunity of the wworker for profit or loss, (4) whether
principal can dischargs the werker, {5) whether werk is part of princlpal's regutar business, (6)
permanency of relationship, and {7) relationship parlies believed they were crealing. 26 U.S.C.A. §3121
{d).” The case also discusses slatutory employees,

Car shulliers were employees, desplte the fransient nature of thelr relatlonshlp with the employer. The
Court found seven relevant non-exclusive factors from U.8. v. 8ilk, 331 ULS. 704 (1947) and Barfels v,
Birmingfham, 332 U.5.,126 (1947) including working in the course of the sendce reclplent’s business
{integration).

Eveens and Miller v, Comm, 117 T.C.
263 (2001)

[Avis Rent A Car Sysfem. Inc. v. Uniled|

States, 503 F.2d 423 {2d Cir. 1974) The Importance of avoiding single-fact analysis is stressad I this case. Facts consldered relevant

include: 1) the right ta control the manner In which work 1s performed, 2) substantial invesiment, 3)
oxpenses, 4) abifity to profit, §) special skills, 6) parmanence, and 7) whether the senvices parformed by
the worker were part of the principal's regular buslness activity.

|A worker vras an employee of a life insurance company and thus a steck oplion granted by lha coempany

Eflisen v. Commissioner, 55 T.C. 142,
144, 153, 156 (1970) acq. 19712
C.B.2

was a restricled stock oplion, The worker did not bargaln vth the company wilh respect to the terms of
tha working agresment. The fact that an employea has an opporiunity to exerclse his own faculfies in
the business of the employer does net negate the employment relationship. The Gourt found thata
provision In the contrael indicating there was no employment relationship was not significant.

MoGulre v. United Slales, 349 F.2d
1644, 846 (9th Cir. WA 1965)

Truck unloaders ("swampers® ) required little supervision because the nature of the work was
uncomplicated and they were generally famifiar with the procedures of the job. "The absence of need lo
control should net be confused with the absence of right to conirol, The right to cantrel contemplated by
the regulations relevant here and the common law as an Incident of employment requires only such
supervision as the nalure of the work requires.”

lames v. Commissioner, 25 T.C,
1296, 1301 {1956)

A doclor vras an employee of hospltals for which he performed services, "{T]he control of an employer
over the mannerin wiﬁdl professional employees shall conduct the duties of iheir positions must
necessarily ke more lenuous and general than the contre! over nonprofessienal employees.” T lhe
general control of the hospitals over pelitioner.... coupled with the controls over his melhod of vorking
furnished by ihe high standards of his profession...,, are sufficlent 1o constitute patitioner an employae
rather than an independent contractor.”

Professional snd Execulive Leasing,
Inc. v. Commissioner, 862 F.2d 751

|A case similar to James above - Both cases fecus on the right to control the manner in which the work
of highly skilled profassionals s performed,

(eth Cir. 1988)
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|Afsco Storm Windows, Inc. v. Uniled
States, 311 F. 2d 341, 343 (gth Cir.,
WA 1662)

[Alhough no one factor |5 confrofting, the test usually considered fundamenta! Is whether the persoa for
whom the work Is performed has the right to contro! the activitles of the individual vhose status s at
ssue, not onlfy as lo the results, but also as to the means and method Lo be used for accomplishing the
jresulls,

IWationwide Mulva! Insurance Co. v.
Darden, 503 U.S. 318 (1992)

In this case under Title | of the Employee Retirement Income Security Act of 1974 {(ERISA), the
Supreme Court held that fraditienal commen favw concepls should be used to interpret the term
"employee” absent legislative direclion lo the conlrary.

{1934), affd per curiam 60 F.3d 1104
{4th Cir. 1965)

Weber v, Commissioner, 103 T.C. 378

The imporiance of smali factval differences is apparent In Weber, a Methedist ministar was held to be
an employae. Compare vith Sheflay.

|Shelley v. Commissioner, T.C. Memo
1994-432

The imporiance of small faclual differences Is apparent in Shelley, a dergyman in another denomination
wras held to be an independent contractor. Compare vilh Weber.

Grey v. Commissioner, 1197.C. 121
K2002), affd, ia unpublished opinion,
193 Fed.Appx. 473 (3rd Cir 2004}

This case analyzes the employrnent status of an individual who s the president and sole shareholder of
a coporation under IRG section 3121(d)(1), and concludes that the individual pedormed senvices for the
corporation in his capacity as president, and therefore, was an employee for employment tax purposes
under IRC sectien 3121{d){1}.

IKenney v, Commissioner, T.C. Memo
1965-431

The Tax Court noted that the business’ intent was Inconsistent with both the substance of the
employment relationship and vhat the parties actualty knew the relationship to be. The court found that
the business knews that the workers were employees, but it called them independent contractors
because the business did not want to pay employment taxes on them or Include them In employee
benefit plans.

Velerinary Surgical Consulfents, P.C.
v. Commissioner, 117 7.C. 141

2001}, affd In unpublished apinion
sub nom, Yeagle Drywall Co. v.
Commissioner, 64 Fed. Appx. 100 (3d
(Gir. 2002)

President of S corporation vas an employee and amounts taxpayer pald him were wages for purposes
of federal employment taxes, All of taxpayer's income was generated by consulting and surgical
services performed by the president. (He was tha sole shareholder and the only worker.} The Tax Court
faund that taxpayer had no reasonable basis for treating the president as other than an employes; thus,
taxpayer was nof entitled fo reftef under sectien 530.

Simpson v. Commissioner, 64 T.C.
974 (1075)

The IRS successiully argued In this case that an insurance agent vas an independent contraclor,
Relevant facts were: 1) degree of control over delals; 2) invasiment In facililies; 3) epporiunity for profit
or loss; 4) right to discharge; 5) whether vork is part of principal's regular business; 6) permanency, and
7) the relationship the parties belleved they were crealing.

Exhibit 4.23.5-6
Section 530 Flowchart

| ‘Were 10995 filed? iﬁ|00nslslenl Treahnen\FE{ Refiance on Prior Audit lY—ES‘530 Relie\i
NO NO NO
Mo 530 Refief for perieds 1099's were not ﬁledl | Mo 530 Relief I Reflance on Court Case, PLR, etc.? PE%S:%D Reh’erl

avl

|

https://www.irs.gov/irm/partd/irm_04-023-005r-cont01.html

NG

| Rellance on Indusiry Practice? IY—ES{SSU Relleli

NO

|Re|iance on Other Reasonable Basls?}xg;lsao Reﬂeli

NO

| No 530 Rellef I

More Intemna! Revenue Meanual
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Employee or Independent Contractor?: The Worker
Classification Dilemma

By Susan C. Allen, CPA/CITP, CGMA, Durham, N.C.
QOctober 1, 2015

Edifor: Valrie Chambers, Ph.D., CPA

The worker classification issue persists due to the inherent tug-of-war between workers, who tend to prefer
employee status, and payers/businesses, which often prefer to classify their workers as independent
contractors. The reasons are simple: Workers want payers to be held responsible for payroll taxes and
employee benefits (pensions, insurance, etc.), and payers/businesses want to shift that responsibility to their
workers to save money and lessen their administrative burdens. The proper classification of workers has for
decades affected many businesses and workers as well as taxing authorities and other agencies such as the
U.S. Department of Labor and similar state [abor regulators,

[n light of the Patient Protection and Affordable Care Act (PPACA), P.L. 111-148, which is partly policed by the
RS, worker classification is even more top-of-mind for taxpayers and the CPAs who advise them. PPACA
requires employers in many cases to provide employees with health insurance. Therefore, payers/businesses
have even more incentive to classify workers as independent contractors to avoid PPACA costs and burdens.

The IRS knows that the U.S. Treasury loses billions of dollars annually due to worker misclassification and has
made closing the tax gap (the difference between what is actually collected and what should be collected) a
strategic priority by correcting as many misclassifications as possible. Workers who are classified as
employees and receive a Form W-2, Wage and Tax Statement, are historically much more compliant with their
tax obligations. This item provides high-level guidance on IRS worker classification matters, but labor issues

that may apply are outside its scope.

The 20 Common Law Factors to Determine a Worker's Status

There is no bright-line test to determine a worker's status, but the IRS looks to the 20 common law factors in
Rev. Rul. 87-41. Practitioners need to be aware of these factors to help their business clients properly classify
workers. Worker instructions, training, hours, location, realization of profit or loss, and investment in facilities
are among the factors to review. The factors boil down to who has control over employee behavior and
financial resources and the relationship between the parties.

Section 530 Safe Harbor

Section 530 of the Revenue Act of 1978, P.L. 85-600, established safe-harbor rules that allow an employer in
many cases to treat a worker as not an employee for employment tax purposes, regardless of the worker's
actual status under the common law test. Section 530 often serves as the best defense for payers that have a

reasonable basis to classify a worker as an independent contractor.
http://www.thetaxadviser.com/issues/2015/oct/employec-or-independent-contractor.html 1/31/2017
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« Consistently treated the worker and other workers performing similar tasks as nonemployees for all periods,;

« Had a reasonable basis for doing so; and
» Filed all required information returns, such as Form 1 099-MISC, Miscellaneous Income.

Practice tip: Section 530 relief is officially considered (and possibly granted) by an IRS examiner at the end of
the audit/appeal process (should the IRS select the taxpayer’s return for an audit). However, taxpayers and
practitioners need to consider Section 530 when determining a worker's status.

Requesting a Form §S-8 Determination From the IRS

Firms and workers may file Form $S-8, Defermination of Worker Status for Purposes of Federal Employment
Taxes and Income Tax Withholding, to ask the IRS to determine the status of a worker under common law
rules. Most Forms $S-8 are filed by workers who think they are employees and therefore are entitled to
employee benefits. In fact, 90% of Form S8-8 requests are filed by workers (U.8. Government Accountability
Office, Employee Misclassification (Rep't No. GAO-09-717), available at www.gao.gov
(http:/iwww.gao.govinew.items/d097 17.pdf)).

The IRS will acknowledge the receipt of Form $S-8 and then try to contact both parties to gather as much
information as it can to make a determination. The case is assigned to a technician who will review the facts,
apply the law, and make a decision. The IRS will then send a formal determination to the firm and worker (if it
has enough information to make a determination).

The determination letter applies only to the worker (or class of workers) requesting it, and the decision is
binding with the IRS. This means the payer/business doesn't technically have to do anything in response to the
determination. However, it needs to carefully consider the findings because an employment tax audit could be

looming.

Neither the Form SS-8 determination process nor the review of any records in connection with the decision
constitutes an audit of a federal tax return. Because the determination is not an audit, audit appeal rights do not
apply to it. If either party disagrees with a determination, it may request that the office reconsider it and provide

additional information.

IRS Classification Programs May Reduce the Cost of Correcting Misclassifications

The Voluntary Classification Settlement Program (VCSP) was created by the IRS in 2011 to encourage
taxpayers to come forward with worker misclassifications. If eligible, taxpayers will receive partial relief from
retroactive federal employment taxes. Under this program, the employer pays 10% of the employment taxes
that would have been due for the most recent year (as calculated under the reduced rates of Sec. 3509(a)). To
apply for the program, taxpayers need to file Form 8952, Application for Voluntary Classification Settlement

Program.

if a taxpayer is already in an employment tax audit, the IRS may present a Classification Settiement Program
(CSP) closing agreement. The CSP operates much like the VCSP. (Review Internal Revenue Manual Section

4.23.6 for more guidance on the CSP.)

Due-Diliczence Procedures and Considerations to Help Clients
hitp://www.thetaxadviser.com/issues/2015/oct/employee-or-indep endent-contractor.html 1/3172017



Employee or Independent Contractor?: The Worker Classification Dilemma - Page3of3
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due-diligence procedures and considerations:

o Timely file information statements with the IRS: Even if a taxpayer classifies a worker as an independent
contractor and the IRS during an audit later reclassifies that worker as an employee, having filed Forms
1099 means that the taxpayer can be eligible for various relief provisions that can significantly decrease the
total liability owed. Failure to file information statements, on the other hand, bars the taxpayer from the
various settlement programs and even obviates Section 530 safe-harbor relief.

« Document the intended relationship: Payers/businesses should keep contracts/employment agreements in
each worker's permanent file. If there may be a debate on a worker's status, document the rationale and

consider Section 530.

+ Be aware of the frust fund recovery penally for egregious situations: If intentional disregard of the rules is
proven, and the IRS is unable to collect the employment taxes that should have been paid from the
employer, an individual who is a responsible person for employment taxes for the employer could be subject
to the trust fund recovery penalty. This penalty is equal to the full amount of the unpaid trust fund tax plus

interest.

« Know that worker classification issuies transcend taxes: Some recent cases, such as Berwick v. Uber, No.
11-46739 (Cal. Labor Comm'n 6/3/15), which found that a driver for the ride-sharing service Uber was an
employee, not an independent contractor, showcase the many implications of reclassifying a worker as an
employee. Pensions, reimbursements of expenses, PPACA requirements, and more are affected by the

worker's classification.
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